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1. Introduction

The Supreme Court of Austria (Obers-
ter Gerichtshof) explicitly declared
admissible the highly disputed and
controversial ,,class action lawsuit ac-
cording to Austrian Law™', which has
been used by the Consumer Protection
Committee and the Federal Chamber of
Labour as means to legally assert mass
damages for years. Notwithstanding
this factual background, there seems to
be an urgent necessity for on behalf of
the lawmaker to introduce a real class
action lawsuit. Individuals, suffering
from the health damages caused by the
highly engineered and manipulated
drug delivery device of the tobacco
industry — the cigarette’ —, will then be
able to overcome the financial inhibi-
tion threshold to sue the multinational
tobacco corporations. The procedural
enforcement of emerging claims for
mass damages must be implemented
by the introduction of a feasible class
action procedure in line with Article 6
of the European Convention of Human
Rights. Only then can access to justice
be guaranteed under the necessary con-
stitutional law of every member state of
the European Union.’

2. The Justice System in Austria
and the Pressure from Europe
and USA

In a lengthy obiter dictum, the Su-
preme Court of Austria explicitly de-
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clared the .class action lawsuit with
Austrian imprint”, which has been
practised by organizations for legally
valid and admissible. Yet, the Supreme
Court expressed the restriction that the
objective joinder of actions requires
..a substantially similar entitlement to
damages” in the course of assignment
of claims receivable for (judicial) col-
lection. In Austria, this would imply a
teleological reduction of § 227 of the
Code of Civil Procedure.?

There is increasing pressure for a
legislative reform from the European
Commission: in connection with the an-
titrust laws, the Commission has been
pushing for ,private enforcement”,
which conditions and necessitates
procedural instruments for coming to
terms with mass claims proceedings.
Additionally, European lawyers have
been bringing class action lawsuits into
US courts. The valid arguments within
the USA that there exists no efficient
procedure for the enforcement of mass
claims puts the European lawmakers
under considerable pressure. This is
why a modern class action procedure is
necessary for the defense of the dignity
of the Austrian and European justice
system.’

3. The Legal Problems

Since class action lawsuits against the
tobacco industry would entail litiga-
tion against foreign and multinational
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defendants, the assignment of claims to
a third party (,.class action plaintiff”)
could eventually result in the loss of the
consumer’s privilege of the forum ac-
toris (venue of jurisdiction), even if the
claim was originally a consumer’s case
according to Article 15 ffof the Europe-
an Jurisdiction and Enforcement Regu-
lation. Moreover, even through the
intervention of a litigation-financing
society in the case of large amounts in
dispute, the risk of liability can become
prohibitive for the third party, acting
on behalf of the class action plaintiff,
Since the actual plaintiff or claimant
remains the liable party for the litiga-
tion costs. in every individually differ-
ent case the litigation-financing party
will eventually decide whether it will
deposit sufficient securities.

4. The Arguments for Class
Action Lawsuits

4.1. Avoiding Costly Individual
Litigation

The most important efficiency-oriented
argument for class action lawsuits is
the avoidance of many individual legal
proceedings in court. The participation
of a litigation-financing party has been
possible in many class action lawsuits
in Austria, because, on the one hand.
the accumulation of the different claims
have reached a minimal jurisdictional
amount, and, on the other hand, the risk
of costs of the ,,accumulated™ and en-
forceable claims were multiple times
lower than the sum of costs of hundred
individual trials, even though the as-
sessment base of the court was higher.
If necessary, in specific cases, a collec-
tive or individual lawsuit can be con-
tinued after final judgment in a class
action lawsuit. As far as possible, this
alternative legal procedure should be
the exception to the rule.

4.2. Overcoming the Inhibition
Threshold

The disproportionally high costs of
individual lawsuits are the simple rea-
sons why damaged plaintiffs have been
deterred from enforcing their claims
in court. Independent of any difficult
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points of law and facts of the case. a
modern and effective class action pro-
cedure would smooth out this kind of
psychological and financial inhibition
threshold. This would improve the pro-
cedural enforcement of justice and sub-
stantive law.

4.3. ,Pactum de quota litis”
According to § 879 (2) (2) of the Aus-
trian Civil Code, a contract is null and
void, if a ,legal friend” (e.g.: lawyer,
notary, tax accountant) has a financial
interest in an entrusted legal case of a
plaintift, in case the plaintiff is awarded
money by the court. The objective of
this prohibitive and partially outdated
rule is to protect the claimant or plain-
tiff, who is normally not able to assess
the prospects of the trial. from unfair
speculation: the person, representing
the interests of the party, being the ad-
vocate of the claimant and influencing
the course of the trial. should not have
his own interest in the disputed case or
a stipulated financial interest in the out-
come of the case.”

The _pactum de quota litis™-rule
in its extensive form and the question
whether a litigation-financing party is
a so called ..legal friend” of the party,
has been subject of intense and con-
troversial discussions in Austria.” The
questions of admissibility and effec-
tiveness of quota litis-agreements, ac-
cording to the intended purpose of the
relevant legal rules, should be restrict-
ed to the internal relationship between
the claimant and the litigation-financ-
ing party. The litigation-financing party
will usually receive 30 % of the total
awarded sum and carry the total risk for
the cost of litigation, in case the ..class
action plaintiff” loses.” Otherwise, the

contrary effect would be achieved with
arevision of the intended legal rule: the
obstacle for an efficient enforcement of
mass-claims would be higher instead of
lower.”

Notwithstanding this financial in-
centive appreciated by lawyers in typi-
cal class action lawsuits, the danger of
a certain ,,conflict of interest™ between
the class action lawyer and the plain-
tiffs cannot be denied: the class action
lawyer might be tempted to take the bait
and make a premature settlement with
the defendant, which would definitely
assure the lawyer a fee, but it might not
represent the interests of the damaged
plaintiffs, for example. in form of an
appropriate monetary compensation.'’
For this reason. an effective legal and
procedural instrument must be devel-
oped and implemented in the Austrian
justice system and beyond, so that the
legal and financial interests of the class
action claimants cannot be undermined.
subverted or evaded by overhasty and
forejudging™ lawyers.

4.4. The Public Interest for
Class Action Enforcement of
Individual Claims

There is a controversial discussion
amongst legal experts, whether the
class action lawsuit should be restricted
to certain organisations, such as the
Consumer Protection Committee. Con-
servative legal scholars would like to
restrict the class action lawsuit to the
instruments of fact finding, assessment
of damages, and filing for injunctive re-
lief. According to conservative jurists,
the claim for damages should not be
part of the class action lawsuit. It has
been argued that only those organiza-
tions, which are exclusively so obligat-
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ed by law, should pursue the protection
and enforcement of collective and pub-
lic interests. Yet, in the last few years,
an international trend towards collec-
tive enforcement of claims has been
observed, and this development has
also reached Austria. Legal scholars in
Austria point out that the term ,.class
action lawsuit™ is not correct because it
might be confused with the US-Ameri-
can class action, which is certainly dif-
ferent in content and system (with. inter
alia, the possibility of punitive dam-
ages, a jury, and the attorney’s contin-
gency fee)."

The ..class action lawsuit” has de-
veloped in the course of this practi-
cal development into a ,.class action
lawsuit with Austrian imprint™'?: an
organization or association — entitled
to file a class action lawsuit according
to § 29 Consumer Protection Law — is
assigned a multiple number of claims
from consumers, known by name, for
their collective enforcement in court.
The instrument of the ,,class action law-
suit with Austrian imprint” has been
put into practice with success in rela-
tion to diverse legal claims many times,
yet still it has been criticized by legal
experts because of the missing public
interest in the case of collected claims,

The outrageous and potential crimi-
nal conduct of the multinational to-
bacco corporations'® and the massive
health damages caused by clearly jus-
tifies the public interest and the filing
of a class action lawsuit by collective
organizations."

Whatever the factual circumstances
of'the case, the court will have to exam-
ine the conditions in each case: a class
action lawsuit can only take place, if the
.procedural economy™ is promoted and
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a landmark decision can be reached, in
order to solve a legal question of sub-
stantial significance — beyond the indi-
vidual cases.

5. Significant Common
Questions in Tobacco-Related
Class Action Lawsuits

The Supreme Court of Austria declared
the ,.class action lawsuit with Austrian
imprint™ for admissible under the fol-
lowing conditions: the collected cases
must possess substantially identical
claims of damages (significant com-
mon question), a condition comparable
to Rule 23 (a) of the US Federal Rules
of Civil Procedure demanding numer-
osity, commonality and typicality.

Moreover, substantially identical
legal or factual questions need to be re-
solved, which affect the main legal is-
sue or a decisive preliminary question.
With the help of diverse legal methods
and theories of resolution by jurists
(e.g.: ,risk maximization theory™) and
by passing sanctions on the intentional
destruction of evidence'® and the con-
duct of the tobacco industry, the court
could systematically reverse the burden
of proof, the risk of clarification of facts
and causation onto the cigarette manu-
facturers, which would then be binding
for all class action plaintiffs.'®

In the future, the defendants of the
tobacco industry will certainly try to
weaken the class action plaintiffs with
the counter-argument that the , signifi-
cant common question” does not exist
in a given case. This imaginable sce-
nario could be the reason for expensive
in-between disputes concerning the
admissibility of class action lawsuits in
the future.

6. Conclusion

The tobacco industry is indeed well
aware of the financial dilemma faced
by plaintiff’s lawyers. This fact is elo-
quently quoted in an informal memo-
randum, celebrating the voluntary dis-
missal of several US-plaintiffs’ tobacco
cases: .. The aggressive posture we have
taken regarding depositions and dis-
covery in general continues to make
these cases extremely burdensome
and expensive for plaintiffs’ lawyers.
particularly sole practitioners. To para-
phrase General Patton. the way we won
these cases was not by spending all of
[RIR]’s money, but by making that oth-
er son of a bitch spend all of his™."" The
cigarette manufacturers spend large
sums cultivating experts and fabricat-
ing evidence to confuse jurors, judges,
the public. and the media about the rel-
evant scientific issues. The procedural
challenges of the tobacco companies
are expensive because plaintiffs al-
ready are overburdened financially by
tobacco companies” defense tactics of
delaying trials with a blizzard of (pre-
)trial motions and challenges aimed at
exhausting the plaintiffs’ often poor
funds. The tobacco companies have the
financial power to prolong (pre-)trial
litigation to make lawsuits as expensive
as possible to discourage plaintiffs. The
tobacco industry is certainly not alone
among product liability and toxic tort
defendants in attacking junk science,
while simultaneously creating and rely-
ing on it for so many decades. Whatev-
er complex questions of legal or proce-
dural nature remain to be resolved and
disputed for the enforcement of class
action lawsuits against the multination-
al tobacco corporations in Austria and

beyond, these companies should not be
insulated from legal accountability for
their dangerous products.'®

Only financially private, public, and
public health-related organisations and
foundations could fund the above de-
scribed challenges that are beyond the
financial capabilities of most plaintiffs
and plaintiffs’ lawyers.

The procedural enforcement of mass
damage claims — specifically in the form
of the ,class action lawsuit according to
Austrian Law” — has passed its first prac-
tical test, but must now be supported with
the introduction of a feasible class ac-
tion procedure, according to the general
principles of the European Convention
of Human Rights. Now, the lawmakers
are required to introduce a true class ac-
tion procedure, and only then can access
to justice be guaranteed under the neces-
sary constitutional law of every member
state of the European Union."”
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